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IN THE COURT OF SUB-DIVISIONAL JUDICIAL MAGISTRATE (M), 

MAJULI, JORHAT 

Present:- Sri Lakhinandan Pegu, AJS, 

Sub-Divisional Judicial Magistrate (M), Majuli, Jorhat. 

G.R. Case No.04/2017 

Under section –498-A/323 of Indian Penal Code 

State of Assam 

Versus 

              Sri Babu Das................. Accused 

 

ADVOCATE(S) 

For the prosecution    :-Sri H.N. Bora, The Learned Assistant Public Prosecutor. 

For the defence    :-Sri Uttam Saikia, The Learned Advocate. 

Evidence recorded on :-24/10/2017; 21/11/2017; 07/12/2017; 15/03/2018. 

Argument Heard on    :-27/04/2018. 

Judgment delivered    :-09/05/2018. 

 

JUDGMENT 

A. Brief Facts of the case 

1. The prosecution case in brief is that on 06/01/2017, the informant, namely, 

Smti Jonali Das lodged an ejahar before the Officer-in-Charge (Hereinafter 

referred to as O/C in short), Majuli Police Station (Hereinafter referred to as PS in 

short) to the effect that she entered into marriage with the accused, Sri Babu 

Das six-seven months back out of long-term love and affection and after the 

marriage they cohabited as husband and wife. It is alleged that the accused used 

to harass the informant both mentally and physically on demand of dowry. The 

informant had apprehension in her mind that one day the accused would kill her. 

Hence, this is the case. 

2. On receipt of the ejahar, a case was registered vide Majuli PS Case No. 

03/17 under section (Hereinafter referred to as U/S in short) 498-A of Indian 

Penal Code (Herein after referred to as IPC in short) and initiated the 
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investigation of the case. After the completion of investigation, the Investigating 

Officer (Hereinafter referred to as I/O in short) submitted the charge sheet 

against the accused person, Sri Babu Das U/S 498-A of IPC. 

3. Cognizance of the offence was taken on the Police Report. In due course, 

the accused person appeared and on his appearance, he was allowed to go on 

bail. Copies of relevant documents were furnished to the accused person as 

required U/S 207 of Code of Criminal Procedure, 1973 (Hereinafter referred to as 

Cr. P.C. in short). Thereafter, considering relevant materials available on record 

and upon hearing, charge U/S 498-A/323 of IPC were framed against the 

accused person. Particulars of offences U/S 498-A/323 of IPC were read-over and 

explained to the accused person, to which he refused to plead guilty of the 

offences and claimed to be tried. 

4. The prosecution has examined as many as 5(Five) witnesses in support of 

the case. The accused person has been examined U/S 313 of Cr.P.C. His plea is of 

complete denial. The accused person has declined to adduce any evidence. 

5. I have heard the argument of both sides, perused the case-record and 

considered the same. 

 

B. Points for determination 

(a) Whether the accused person, namely, Sri Babu Das, on 03/01/2017 at about 

7 PM and on various other dates after his marriage with the informant, Smti. 

Jonali Das subjected the informant to torture both physically and mentally with a 

view to coerce her to meet an unlawful demand of dowry and thereby committed 

an offence punishable U/S 498-A of IPC? 

(b) Whether the aforesaid accused person on 03/01/2017 at about 7 PM and on 

various other dates after his marriage with the informant, Smti. Jonali Das 

voluntarily assaulted the informant with the intention to cause hurt or with the 

knowledge that he will likely thereby to cause hurt to the informant and thereby 

committed an offence punishable U/S 323 of IPC? 
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C. Discussion, Decision and Reasons thereof 

6. For the better reading of the judgment and before arriving at any definite 

conclusion of the case, I have found it justified to go through the evidence 

available on record. 

D. Prosecution Evidence 

7. PW-1, Sri Sadaram Das, in his examination-in-chief has deposed that he 

knows the informant. He knows the accused, Sri Babu Das. He does not know 

anything regarding the incident of this case. 

8. In his cross-examination, PW-1 has deposed that he did not see the 

accused and the informant getting married or living together. The police did not 

interrogate him. 

9. PW-2, Sri Tarun Das, in his examination-in-chief has deposed that he 

knows the informant and the accused person. He does not know anything 

regarding the incident of this case. The defence has declined the cross-

examination of PW-2. 

10. PW-3, Dr. Pabitra Mili, in his examination-in-chief has deposed that on 

04/01/2017 he was serving at Kamalabari CHC as Senior Medical Officer. On that 

day, he examined Smti Jonali Das on Police requisition and found the following 

injuries:- 

a. Swelling over the parital part of the skull on the head. 

b. Cut injury of about 02 cm in the foot. 

c. Burn injury over the anterior aspect of the forearm, of size 01 x 02 square 

cm. 

The aforesaid injuries are simple in nature. Exhibit-1 is the injury report issued by 

him in respect of the above examination, wherein Exhibit-1(1) is his signature. 

11. In his cross-examination, PW-3 has deposed that in Exhibit-1 injury report, 

it is not mentioned as to whether the injuries detected were fresh or old. It is not 

mentioned in the Exhibit-1 as to whether any bleeding was found on the body of 
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the injured person. The aforesaid injuries can be four days or one week old as 

the time of injury is not mentioned in the Exhibit-1 report. 

12. PW-4, Smti Junali Das, in her examination-in-chief has deposed that she is 

the informant of this case. She got married to the accused, Sri Babu Das on the 

first day of “Shravan” month of the year 2016. After marriage, she went to the 

house of the accused and stayed with the accused as husband and wife for about 

6(six) months. During the aforesaid period of her stay in the house of the 

accused, the accused, Sri Babu Das and his brothers Bubutu Das and Tutu Das 

often used to torture her physically without any reason. Further, the father and 

mother of the accused always tried to oust her from the matrimonial house. At 

last, the parents of the accused gave a separate house to the accused and 

thereafter she along with the accused started to reside in that house. On 

03/01/2017 at about 8 PM the accused Babu Das assaulted her on her head, left 

hand, leg and stomach with a “dao” and caused injury. After assaulting her, the 

accused left the house and she had to stay alone in the house for the whole 

night. On the next date she filed the FIR about the occurrence in the police 

station. Exhibit-2 is the FIR lodged by her in which she put her thumb 

impression. 

13. In her cross-examination, PW-4 has deposed that except her name she 

cannot write anything else. The FIR was written by one Gobin by name who is a 

clerk. The FIR was written as per her dictation. The contents of the FIR were 

read over to her by the aforesaid clerk. The FIR was written by the clerk on 

04/01/2017. She knows that the accused had married another woman prior to 

her marriage. The father and the mother of the accused reside with his two 

brothers and one sister. She has agreed to the fact that the marriage between 

her and the accused was not solemnized socially and she eloped with the 

accused as they loved each other. The accused had no child from his first wife. 

She has denied to the suggestion that she forced the accused to keep her in his 

house as his wife and at that time the accused refused to do so by saying that he 

has his first wife with him and due to such refusal of the accused she filed this 

case falsely against the accused. Sri Mesh Das, Janoi Das, Kanai Das and many 

other persons have their houses near to the house of the accused. If any hue 

and cry is raised in the house of the accused then the aforesaid persons can hear 
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such hue and cry from their respective houses. She has denied to the suggestion 

that the accused did not co-habit with her as his wife.  

14. PW-5, Sri Chagen Boro, sub-inspector of police in his examination-in-chief 

has deposed that on 06/01/2017, he was working as second officer at Majuli PS. 

On that day, the informant, Smti Junali Das lodged an ejahar at the Majuli PS. 

After the registration of the ejahar vide Majuli PS case no. 03/2017 U/S 498-A, 

the officer-in-charge of the Majuli PS Sri Bhupen Bora endorsed him to initiate 

the investigation of the case. After such endorsement, he met the complainant at 

the police station and recorded the statement of the complainant at the PS. He 

went to the place of occurrence and inspected the place of occurrence. He drew 

up the rough sketch map of the place of occurrence. He recorded the statements 

of some witnesses at the place of occurrence. He searched the accused person, 

but the accused person was not found in his house. The family members of the 

accused person were informed and told that if the accused comes to the home 

he shall be told to appear before the police at Majuli PS. On the next day, the 

accused appeared at the PS. The accused person was interrogated and his 

statement was recorded. Having found sufficient materials against the accused, 

he was arrested and later on, the accused was released U/S 41(1)(A) of Cr.P.C. 

On 31/01/2017, he submitted the charge sheet U/S 498-A of IPC against the 

accused, Sri Babu Das for necessary trial. He got the victim medically examined. 

The statement of the victim was recorded U/S 164 of Cr.P.C by the Magistrate. 

He collected the medical report of the victim. Exhibit-3 is the sketch map and 

Exhibit-3(1) is his signature. Exhibit-4 is the charge sheet and Exhibit-4(1) is his 

signature. 

15. In his cross-examination, PW-5 has deposed that he got the ejahar from 

the O/C of the Majuli PS. The victim stated before him that the accused tortured 

her mentally as well as physically demanding a sum of Rs.10,000/-. He did not 

collect any documentary evidence to substantiate the fact that the marriage of 

the accused and the informant was solemnised as per social norms. He has 

denied to the suggestion that the victim is not the legally wedded wife of the 

accused, the accused brought the victim to his house as house-maid to help him 

and his family in doing the household works. He has denied to the suggestion 

that the informant lodged a false case against the accused. He has denied to the 
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suggestion that he submitted a false charge-sheet against the accused to harass 

him. He has denied to the suggestion that his investigation is not correct. 

E. Argument 

16. The Learned Assistant Public Prosecutor has verbally submitted before the 

court that the prosecution is able to prove the guilty of the accused person 

beyond all reasonable doubt and there are sufficient materials available against 

the accused person. On the other hand, the Learned Defence Counsel has 

vehemently submitted before the court that the prosecution is not able to prove 

the case against the accused person. There are many contradictions and 

inconsistencies in the testimonies of the PWs which is fatal to the prosecution 

case. The learned defence counsel has further argued that the marriage in 

between the accused and the victim was not solemnized socially and as such it is 

a void marriage. Therefore, on this ground, the allegation made against the 

accused is not sustainable. 

F. Decision and Reasons Thereof:- 

Decision on point for determination no.(a) :- 

17. Section 498-A of the IPC speaks of cruelty to wife by husband or the 

relatives of the husband. The first part of this section provides for the 

punishment for the person, namely, the husband or the relatives of the husband 

of the woman who subjects the woman to cruelty. Explanation makes it clear as 

to what meaning would be given to the term “cruelty”. Explanation (a)- says that 

any wilful conduct which is of such a nature as is likely to drive the woman to 

commit suicide or to cause grave injury or danger to life, limb or health (whether 

mental or physical) of the woman would amount to cruelty. Explanation (b) says 

that cruelty would mean the harassment of the woman with a view to coercing 

her or any person related to her to meet any unlawful demand for any property 

or valuable security or is on account of failure by her or any person related to her 

to meet such demand. It is settled principle of law so far as section 498-A of IPC 

is concerned that to constitute an offence of cruelty as explained U/S 498-A of 

IPC, wilful conduct which is of such a nature as is likely to drive the woman to 

commit suicide should be cogently established to hold the accused guilty of the 

said offence.  
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18. The issue of legality of the marriage itself would be against the concern 

shown by the legislature for avoiding harassment to a woman over demand of 

money in relation to marriages. The first exception to section 494 of IPC has also 

some relevance. According to it, offence of bigamy will not apply to “any person 

whose marriage with such husband or wife has been declared void by a court of 

competent jurisdiction.” It would be appropriate to construe the expression 

“husband” to cover a person who enters into marital relationship and under the 

colour of such proclaimed or feigned status of husband subjects the woman 

concerned to cruelty or coerces her in any manner or for any of the purposes 

enumerated in the relevant provision-section498-A of IPC, whatever be the 

legitimacy of the marriage itself for the limited purpose of section 498-A of IPC. 

Such an interpretation, known and recognised as purposive construction has to 

come into play. The absence of a definition of “husband” to specifically include 

such persons who contract marriages ostensibly and co-habit with such woman, 

in the purported exercise of their role and status as “husband” is no ground to 

exclude them from the purview of the section 498-A of IPC viewed in the context 

of the very object and aim of the legislation introducing the provision. 

19. It is the duty of the court to give effect to the legislative amendment which 

was directed towards punishing husbands who indulge in atrocities against their 

spouses and in the absence of evidence to the contrary, the provision will have to 

be applied on the footing that the marriage is presumed to be a valid one and 

the parties are presumed to be husband and wife unless the contrary is 

established. Unless this view is enforced, it will lead to an atrocious situation with 

double injustice being done to the victim woman who are led through ceremonies 

of marriage and imparted the status of wife in situation where they are not 

aware of possible impediments and if those impediments are upheld to the 

benefit of the wrong doer husband, it would lead to the unthinkable and 

untenable conclusion of allowing a party to take advantage of his own wrong.  

20. The relationship of a man with an woman in a case of mistress, she cannot 

get the status of wife but when a lady enters into second marriage and the lady 

is treated as a wife by the husband, relative, friends or society will be construed 

as a relative of husband for the purpose section 498-A of the IPC. The second 

marriage with another woman may be treated as void for the purpose of Hindu 
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Succession Act or for Hindu Marriage Act, but for the purpose of section 498-A of 

the IPC, if the second marriage with another woman be treated as void marriage, 

in that situation, section 494 of the IPC will be difficult to be applied because 

section 494 presupposes a second marriage, and ,as such if the society and the 

relative arising from the second marriage, the woman is recognised as wife, then 

it is very difficult to brush aside that the second wife will not be relative for the 

purpose of section 498-A of the IPC.The court should liberally consider the word 

or expression relating to a person committing the offence so as to rope in not 

only those persons of faulty marriages but also anyone who has undergone some 

or other forms of marriage and thereby assumed for himself the position of 

husband. It cannot be brushed aside the status of a woman arising from second 

marriage as a wife when the husband, relative or society considered and 

recognised the second wife as a wife. If that be the situation it cannot be said 

that the second wives are excluded from the purview of section 498-A of the IPC. 

21. Here in the instant case at hand, PW4 is the material witness to the facts 

and circumstances of the case. Except PW4, there is no incriminating material in 

the evidence of other PWs. PW4 has simply alleged that the accused person and 

the parents’ of the accused person used to harass and torture her. It is also 

evident from the deposition of PW4 that the incident quoted by PW4 is of 

03/01/2017 at about 8 PM. PW4 has deposed that on 03/01/17 at about 8 PM 

the accused, Sri Babu Das assaulted her on her head, left hand, leg and stomach 

with a “dao” and caused injury. PW4 has further deposed that after assaulting 

her, the accused left the house and she had to stay alone in the house for the 

whole night. It is a matter of record that PW4 neither filed any complaint on the 

same day itself nor she got herself medically examined on the same alleged day 

and the FIR was registered on 06/01/17 and the Medico-legal examination of the 

PW4 is of 04/01/17. Even though it cannot be explained by the I/O or any other 

formal witnesses as to why the ejahar was registered after the medical 

examination of the complainant was done, as the medical examination is 

ordinarily part of the investigation which is initiated only after registration of FIR. 

Nonetheless, the said lapse on the part of the I/O, O/C is being overlooked in 

order to decide the case solely on its merits. 



Page 9 of 13   G.R. No.04/2017 
   Present:-Sri Lakhinandan Pegu 
      Sub-divisional Judicial Magistrate (M),  
  Majuli, Jorhat 
  

22. Furthermore, there is delay of three days in lodging the ejahar and there is 

no explanation for such delay. Normally the delay in lodging the FIR by itself may 

not be sufficient to bring the case of the prosecution under suspicion. Mere delay 

in institution of an FIR may not prove fatal to the case of the prosecution if there 

is some kind of reasonable explanation in registration of FIR after such a delay. 

23. In the instant case at hand, the informant got her medically examined on 

the following day of the alleged incident i.e 04/01/2017 through police 

requisition. Therefore, the police came to know about the alleged incident on the 

very following day of the incident. The alleged incident took place on 03/01/17 at 

night at about 8 PM and the accused left the informant alone in the house and 

went away. Therefore, the informant is not in a position to lodge the ejahar at 

night whereas she was severely beaten by her husband. It is not necessary that 

a written ejahar is to be lodged before the police. It is sufficient if the first 

information report is given orally to the police which shall be reduced to writing 

by an officer-in-charge of a police station or under his direction. The medical 

examination of the informant on the following date of alleged incident on police 

requisition has clearly showed that the police came to know about the alleged 

incident on 04/01/17. It is the duty of the O/C of the police station to reduce the 

verbal FIR to writing immediately. The failure of the O/C of a police station to 

take quick step for reducing the FIR to writing is a procedural lapse and for which 

the informant cannot be denied justice whereas she informed about the alleged 

incident to the police on the following day of the alleged incident. Though the 

informant did not explain the delay in lodging the ejahar but upon considering 

the aforesaid discussion, it is justiciable to condone the delay in lodging the 

ejahar. 

24. It is alleged that the informant was being harassed and given the beatings 

for demand of dowry. But, PW4 has not specified any specific date of incident 

when such demand was raised or when any such harassment for demand of 

dowry was committed upon PW4. PW4 has deposed that she was assaulted on 

03/01/17 at about 7 PM. In the reported case of Anubha Bhowmick -vs- state of 

Assam 2005(1) GLT 31, it has been observed by the Hon’ble Gauhati High Court 

that “the Single incident of assault by the husband if it is accepted does not 

amount to “cruelty” as defined U/S 498-A of IPC. 
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25. It transpires from the evidence of PW4 that though she alleged demand of 

dowry by her husband in the ejahar itself, but in her evidence PW4 has not 

mentioned about the demand of dowry by her husband. PW4 has deposed that 

after marriage she went to the house of the accused and stayed with the 

accused as husband and wife for about 6 (six) months. But, PW4 never disclosed 

about torture meted out to her by her husband to her neighbours. PW4 in her 

cross-examination has deposed that Sri Mesh Das, Janoi Das, Kanai Das and 

many other persons have their houses near to the house of the accused. PW4 

has further deposed that if any hue and cry is raised in the house of the accused 

then the aforesaid persons can hear such hue and cry from their respective 

houses. But, the prosecution has failed to make them as prosecution witnesses. 

On overall appreciation of the evidence on record what has transpired that 

except the PW-4, none of the witnesses has supported the prosecution case. It is 

also apparent from the evidence on record that the parents’ of the PW4 has not 

been examined nor cited as witness to corroborate the testimony of PW4 that 

their daughter was subjected to constant cruelty by the accused demanding 

dowry to lend credence to the prosecution story.  

26. It is well established law that allegations of cruelty should not be vague 

and general in nature nor should they be wanting any details and substance. In 

the case of cruelty specific acts of cruelty and the occasions when and the place 

where such acts were committed have to be specifically mentioned. Vague 

allegations of cruelty and demand of dowry are not sufficient to convict the 

accused. PW4 has not quoted any specific incident of harassment of her in 

relation to demand of dowry. 

27. Hence, it cannot be safely concluded that the alleged conduct of the 

accused falls within the definition of section 498-A of IPC. 

Decision:- The accused is not held guilty for committing offence U/S 498-A of 

IPC and as such the point for determination is decided in negative. 

Decision on point for determination no.(b):- 

28. Whether the offence U/S 323 IPC is made out against the accused? 
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29. The term “hurt” is defined U/S 319 IPC which reads as under:-”Hurt- 

whoever causes bodily pain, disease or infirmity to any person is said to cause 

hurt.” Section 323 IPC penalises “Voluntarily causing hurt.” The same is defined 

U/S 321 of IPC, which reads as under- 

“321. Voluntarily causing hurt- Whoever does any act with the intention of 

thereby causing hurt to any person, or with the knowledge that he is likely 

thereby to cause hurt to any person, and does thereby cause hurt to any person 

is said “voluntarily to cause hurt”. 

30. The informant has stated that on 03/01/17 at about 8 PM, the accused, Sri 

Babu Das assaulted her on her head, left hand, leg and stomach with a “dao” 

and caused injury. The medical injury report and the evidence of medical officer 

has proved the sustaining of injury by the informant. The informant in her 

testimony has also narrated that why and on what occasion, she was beaten by 

the accused. The defence has failed to give any explanation regarding the injury 

received by the informant which is duly proved by the medical injury report of 

the informant. The prosecution has proved beyond reasonable doubt that the 

accused assaulted and beat the informant on account of which she sustained 

injuries. 

Decision:-The accused voluntarily caused hurt upon the victim and as such the 

accused is held guilty for committing offence punishable U/S 323 of IPC. 

G. Probation 

31. Considering the facts and circumstances of the case, I am of the opinion 

that it is not a fit case to invoke the provision U/S 360 of Cr.P.C or Probation of 

Offender’s Act, 1958 as the accused person had caused injuries in grave to the 

victim. In order to prevail peace and to avoid such occurrence requires severity 

to have deterrent effect in the society. 

H. Sentence hearing 

32. Later on, heard the convict on the quantum of sentence. He pleaded 

clemency and denied of perpetration of alleged offence. He has no prior criminal 

antecedent. 

I. Order 
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33. Considering the nature and gravity of offence, I sentence the accused Sri 

Babu Das to pay a fine of Rs. 1000/-(Rupees One thousand) only for the offence 

U/S 323 of IPC in default to suffer simple imprisonment for one month. 

Accordingly, the accused is acquitted U/S 498-A of IPC and convicted U/S 323 of 

IPC.  

34. The fine amount realized shall be given to the victim as compensation U/S 

357 of Cr.P.C. 

35. The bail bond stands extended for another period of 6(six) months from 

today as required U/S 437-A of Cr.P.C. 

36. The case is disposed of on contest. 

37. Given under my hand and seal of this court on this 9th day of May, 2018. 

 

     Typed and corrected by me 

 

  Sri Lakhinandan Pegu 
Sub-Divisional Judicial Magistrate(M), 

     Majuli, Jorhat 
 
       Sri Lakhinandan Pegu 

      Sub-Divisional Judicial Magistrate (M), 
         Majuli, Jorhat 

 

 

 

 

J. APPENDIX 

1.  Prosecution Witnesses:- 

 P.W. 1:-Sri Sadaram Das 

 P.W. 2:-Sri Tarun Das 

  P.W. 3:-Sri Pabitra Mili 

 P.W. 4:-Smti Junali Das 

  P.W .5:-Sri Chagen Boro 
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2.  Defence Witnesses :-   

 None 

3.  Court Witnesses :-    

 None 

4.  Prosecution Exhibits :- 

 Exhibit-1:-Medical report 

 Exhibit-2:- FIR 

 Exhibit-3:- Sketch Map 

 Exhibit-4:-Charge-sheet 

 

5. Defence Exhibits :-  

            Nil                    

 

      Sri Lakhinandan Pegu 

     Sub-Divisional Judicial Magistrate (M)  

        Majuli, Jorhat 


